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February 12. 1767. 


ANSWERS 


F O R 


CLAUD BOSWELL of Balmuto, Ad- 


vocate, 
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The PETITION and COMPLAINT of 
Maurice Trent of Pitcullo, 


HIS complaint, ſo far as the reſpondent can judge, 
1s a complaint againſt the freeholders of the ſhire 
of Fife, for not inrolling two gentlemen the com- 
plainer ſeems to have ſome attachment to, and 

thinks had a very good title to be inrolled. But becauſe the 

freeholders did not do theſe gentlemen juſtice, he therefore 
applies to your: Lordſhips to have the reſpondent turned out 
of the roll, becauſe he 1s liable to the ſame objection the other 

two gentlemen were. | 
In anſwer to this complaint, the reſpondent is not obliged, 
nor is he in condition, to explain to your Lordſhips, what 
were the merits of theſe other gentlemens claims. He was 
not at the meeting of the freeholders; nor did he inquire con- 
cerning their proceedings, farther than what concerned his 
own intereſt. As to which, he was informed, that though 
his claim was duly notified to the freeholders, by lodging it 
in proper time with-the W ncither this complainer, 
nor 
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nor any other perſon, moved any objection, Upon which 
the frecholders ordered him to be inrolled. 

As to the other gentlemen, the complainer ſets forth, That 

they were objected to; and that the objections were ſuſtain- 
ed. And if they were in pari, caſu with the reſpondent, he 
heartily agrees with the complainer, that the freeholders did 
them injuſtice. But grant it were ſo, that ſurely can be no 
good excuſe for the complainer's giving diſturbance to the 
reſpondent, whoi- title he is at pains to prove is unexcep- 
tionable. He ſurely might have left to theſe gentlemen to 
vindlicate the wrongs done; being certain, that your Lord- 
ſhips, upon hearing what the freeholders have to anſwer, will 
do 8 full juſtice, without the ſolemnity of having this 
complainer blowing a horn before them, 
But it appears to the reſpondent, that Pitcullo has choſen 
to exhibit himſelf as a fort of pioneer in politics; and that 
there is undoubtedly ſome colonel behind the curtain from 
whom he receives the word of command. 

And now, to come to the objection ſo formally ſta- 
ted againſt the reſpondent by Mr Maurice Trent, it is 
founded on act 21. parliament 1681; by which, where 
the old extent appears not, it is required, that the elector 
ſhall be infeft in lands, liable in public burdens for his 
Majeſty's ſupplies, for L. 400 of valued rent. And if it 
could be charged, that the reſpondent's eſtate 1s not liable 
in public burdens for his Majeſty's ſupplies for ſo much as 
L. 400 of valued rent, the objection is doubtleſs relevant. 
But this is not what the complainer alledges ; for he knows 
the reverſe to be true. He declares he 1s unacquainted with 
law matters; but ſurely he is not unacquainted with matters 
of fact; and had he, as was incumbent upon him, told your 
Lordſhips the fact here, you would have diſmiſſed his com- 
plaint. 

But Mr Trent's objection is, That part of the reſpondent's 
eſtate was anciently valued in cumulo with other lands; and 
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that there never was a diviſion made of the valuation by 
the authority of a general meeting of the commiſſioners of 
ſupply : That the valuations have indeed ſtood ſeparate in 
the ceſs-books above forty years; but that it was originally 
made by conſent of the two heritors, and upon the authority 
of two commuſſioners of ſupply only. 

In anſwer to this, the reſpondent begs leave to obſerve, 
that the complainer's argument turus upon the ſuppoſition, 
that in all caſes where there has been a cumulo valuation, 
and a part is diſmembered, that a diviſion of the valuation 
is neceſſary, in order to give a man the qualification of an 
elector. As to which, it will readily occur to your Lord- 
ſhips, that though commonly a diviſion is neceſſary, becauſe 
it may be uncertain whether or not the eſtate which that 
perſon has is truly of the value that the law has found for 
ſuch as are to have a voice in this important truſt, and the 
difference of a few pounds Scots, improperly taken from the 
one, and given to the other, which is common enough, will 
have the effect of making or not making it a qualification; 
yet many caſes can be figured, and daily occur, where in- 
fiſting that there ſhould be ſuch a diviſion before a perſon 
could vote, would be altogether abſurd. Suppoſe the caſe, 
that a gentleman of L. loo a-year, all held of the crown, 
ſhould, for the accommodation of a neighbour, ſell off a 
few acres, or a L. 5 farm; could it be urged, in conſiſtency 
with common ſenſe, that this gentleman had no title to be 
inrolled as an elector, becauſe he had not got a diviſion of 
his valuation, aſcertaining what preciſe ſhare would remain 
for his eſtate, diſtin from the L. 5 a-year fold off? The re- 
ſpondent apprehends clearly, that the notoriety that his eſtate 
remained ſubjected in public burdens for much more than 
the L. 400 of valued rent, would be a ſufficient anſwer. And 
if any ſet of freeholders, in ſuch a caſe, were, contra bonam 
fidem, tg reject ſuch a qualification, the reipondent, with ſub- 
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miſſion, believes your Lordſhips, upon a complaint, would 
make them ſuffer for their ſhameful proceeding. 

The reipondent's caſe, in every thing but the extent of the 
eſtate, is ſimilar; the fact being, that the valuation of the 
eſtate upon which he was inrolled, is L. 594, 10 s. Scots. This 
is compoſed of the lands of Balbardy, which in the books of 
valuation ſtand valued at L. 214, 10 s. Scots; and of the lands 
of Balmuto, which have ſtood in the ceſs-books thele forty years 
at L. 380 Scots, and have paid ceſs accordingly ever ſince. 

The fact is, that Balmuto and Murnhouſe were anciently 
valued in cumulo. But what then, if it be notour, that upon a 
diviſion, the lands of Balmuto would be made liable in the full 
ſum of valuation mentioned in the ceſs- books, and conſequent- 
ly that his total valuation is far above L. 400 of valued rent? 
The reſpondent is adviſed, that to inſiſt that there ſhould be 
an actual diviſion made in ſuch caſe would be captious; and 
that malitiis non eft indulgendum. He humbly conceives, that, in 
ſuch caſe, your Lordſhips will think, that according to the ex- 
ample of what is done in other caſes, pro liguido habetur 
quod flatim liquidari fpoteſt ; and where clear documents for in- 
ſtructing the tenor of a deed are produced, your Lordſhips hold 
the tenor as proved, without the formality of a proceſs: ſoa 
proof inſtantly brought what ought to be the proportion the 
lands ſhould be ſubject to, would be more ſatisfactory than a 
diviſion actually made by the commiſſioners. | 

The reſpondent has argued the caſe on the notoriety ; but 
leſt the complainer ſhould plead ignorance of the fact, the reſpon- 
dent proves it inſtantly; and, for this purpoſe, produces here- 
with the tacks of both theſe eſtates, which are now his property ; 
from which it appears, that the rent of Balmuto is L. 73, 11 s. 
Sterling, excluſive of the parks, which may be worth L. 20. And 
the rent of Murnhouſe is L. 76 : 3: 4 Sterling. So that your Lord- 
ſhips will thence ſee, that the lands of Balmuto not only have been 
ia uſe to pay ceſs for above forty years, conform to the valuation 
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aforeſaid; but that upon a diviſion of the valuation, the pro- 
portion that would fall to be charged upon it would be much 
higher than it ſtands in the ceſs-books: and therefore, as your 
Lordſhips have clear and diſtinct evidence before you, that the 
reſpondent's lands have been, are, and muſt always be liable in 
public burdens, for his Majeſty's ſupplies, for L. 400 of valued 
rent, it is ſubmitted if there can lie the leaſt colour of an 
obje tion to his title. ws 

It is indeed true, that ſince that ſhameful device of multiply- 
ing votes, contrary to the ſpirit of the law, and which mult in 
time ſhake our happy conſtitution, as well as bring confuſion in 
the land-rights of the kingdom, the dividing of valuations has 
become a ſort of ſcience. And very neceſſary it ſhould be gone 
about with algebraic exactneſs: for as all theſe qualifications 
are properly nothing but zones juris, if they be not altogether 
ſet up on the pinnacles of form, they are truly nothing; for 
; when the baron has loſt his whole eſtate, which frequently is a 
liferent, or a proper wadſet of ſuperiority over lands held blanch, 
for payment of a penny Scots, he is not one ſixpence out of 
pocket, and therefore real freeholders; and your Lordſhips, as 
a court of review, will examine with care and accuracy the 
whole compoſition of theſe. phantoms, and that with a jealous 
eye, from a juſt apprehenſion that a fictitious vote will probably 
be attended with a fictitious valuation; and if they are ſuſtain- 
ed, it will be with regret. 

But the caſe is idely different, when, as here, the queſtion. 
concerns a gentleman. whole eſtate is real and true, and whoſe 
valuation is not created by juntos of political commiſſioners of 
ſupply, but proven by the beſt evidence, . immemorial uſe of 
payment of the ceis, the tacks ot the lands laid before your Lord- 
ſhips, which ſhew that the reſpondent's lands have been, are, 
and muſt always be liable for his Majeſty's ſupplies, for much 
more than L. 400 of valued rent, which is all that the ſtatute 
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The reſpondent has thus laid before your Lordſhips what 
he, with great ſubmiſſion, is adviſed is a ſatisfying anſwer to 
the objection moved by the complainer. His anſwer is not 
founded upon a formal diviſion of valuation made by the 
commiſſioners ; for no law requires it; the law requires on- 
ly a proof, that the lands are liable for public burdens for 
L. 400 of valued rew®; and if that is proved to your Lord- 
ſhips, no more is neceſſary. And it is denied that this can on- 
ly be proved a diviſion by a general meeting, or by any meet- 
ing of commiſſioners. That indeed is the common proof; but 
as your Lordſhips diſregard ſuch diviſions when improperly 
made, ſo you are intitled to have recourſe to other ſatisfying 
proof when neceflary, to explicate your own juriſdiction. 
And indeed if this were. not the law, the public would be in 
a moſt miſerable ſituation. There are now got into moſt 
counties a multitude of nominal proprietors, whoſe primary 
purpoſe is to vote in elections of members to parliament ; but 
now theſe ſame gentlemen are come to be commiſſioners of 
ſupply ; and if this court has no power of judging here, that 
a man's eſtate is not of ſuch amount as it ought to be liable 
in public burdens for his Majeſty's ſupplies to the extent of 
IL. 400, unleſs the commiſſioners of ſupply have found fo, 
the conſequence plainly will be, to put the power of the elec- 
tions in the hands of the commiſſioners of ſupply without 
controul ; for by finding that two and two does not make 
four, as a political freeholder lately did, they may find that a 
valuation which ſhould he L. 400, is but L. 200, and your 
Lordſhips could not rectify it; but the matter muſt go back 
to the ſame political arithmeticians, who by this means might 
keep a man of undoubted property out of the roll of electors 
as long as they pleaſed. he Sd. e hae 

Indeed this court could controul them in increaſing va- 
luations, by reducing their decrees ; but if they unjuſtly di- 
miniſhed valuations, there would be no remedy, except by 
your 
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your Lordſhips following the rule humbly ſuggeſted, viz. 
Judging upon the proof brought from the rents of the lands, 
what the valued rent of each ought to be ad ectum of giving 
a right to vote in the elections. c 

The reſpondent ſhall conclude theſe anſwers, with obſer- 
ving, That beſides the arguments ſtated in the complaint, 
which ſeem to have convinced the complainer that his com- 
plaint was groundleſs, viz. That the lands in queſtion have 
ſtood in the ceſs-books at the valuation they now are, above 
forty years, and that ceſs has been conſtantly paid for all 
that period agreeable thereto ; that anciently there were rare- 
ly any diviſion of valuations by general meetings of com- 
-miſhoners ; he has further brought clear and {ſatisfactory e- 
vidence, that if a diviſion were to be made of the valuation 
at this day, his lands would be ſubjected to confiderably 
more valuation than they now are. 
And, in the /aft place, The valuation of the lands of Bal- 
-muto, which alone is conteſted, is under L. 400, ſo is not 
liable to any ſuſpicion of having been cooked up to create a 
vote. If the complainer's two friends, for whom he ſeems to 
be ſo anxious, can ſhow that they are in the ſame ſituation 
with the reſpondent, it is humbly hoped your Lordſhips will 
enable him to aſſure them they. may venture to execute their 
complaints, by diſmiſſing his complaint, and finding him 
liable in the expences of the anſwers, 


In reſpect whereof, &c. 
JAMES BOSWELL. 
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